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the court over which Marshall was to preside was to settle it definitively.
Although not a lawyer,1 Madison now made an argument which was one of the distinguished intellectual performances of the Convention. But he did not comprehend the sweep of the National Judiciary's power. "It is not in the power of individuals/' said Madison,, "to call any state into court." It may be that this statement influenced John Marshall, who soon followed, to repeat it.2
But it was Henry who gave the subject of the Judiciary that thrill, anticipation of which filled every seat on the floor and packed the galleries. "Mournful," to Henry, were the recollections which the debate already had produced. "The purse is gone; the sword is gone/5 and now the scales of Justice are to be given away. Even the trial by jury is to be abandoned. Henry spoke long and effectively; and, extravagant as most of his statements were, his penetrating mind was sometimes more nearly right in its forecast than even that of Madison,
As he closed, the daring of the Patrick Henry of 1765 and 1775 displayed itself. "Shall Americans give up that [jury trial] which nothing could induce the English people to relinquish?" he exclaimed. "The idea is abhorrent to my mind. There was a time when we should have spurned at it. ... Old as I am, it is probable I may yet have the appellation of rebel. ... As this government [Constitution]
1 Grigsby, i, 290.
* Elliott, iii, 530-39. For Marshall's repetition see ib., 551-62.